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The Honorable Robert S. Lasnik
Noted for Consideration: August 11, 2006
ORAL ARGUMENT REQUESTED

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
RYAN RODRIGUEZ, et al., )
)
Plaintiffs, ) Nos. 06-cv-1096L
)
V. ) DECLARATION OF JAMES
) RIGOS IN SUPPORT OF
WEST PUBLISHING CORPORATION, a ) RESPONSE TO MOTION TO
Minnesota corporation dba BAR/BRI, and ) COMPEL
KAPLAN, INC., a Delaware corporation, )
)
Defendants. )

L, James Joseph Rigos, declare under penalty of perjury as follows.

1. I am an adult over the age of 18 and competent to testify concerning all
matters in this Declaration.

2. I am the owner-operator of Rigos Professional Education Programs, Ltd.
(“Rigos”), a Washington state corporation headquartered in Seattle, Washington. Since
1980, Rigos has created, published, and marketed professional publications, including bar

review programs, CPA review programs, CMA-CFM review programs (for accountants
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and financial professionals in business), and a series of professional ethics programs for
corporations, attorneys and CPA’s.

3. I 'have been subpoenaed against my will as a witness by West Publishing
d/b/a BarBri (“West-BarBri”), a Defendant in this lawsuit. West-BarBri’s students are
now suing BarBri for damages under two theories: alleged illegal conspiracies used to
create and maintain West-BarBri’s monopoly and abuse of the monopolistic power to
eliminate competition and thereby artificially raise prices. I do know that West-BarBri
discriminates in pricing, depending upon the extent of competition in local markets and
that Washington is priced substantially below other states such as California. West-BarBri
apparently alleges that Rigos’s survival is proof the market is still competitive.

4. My company and I are not a party to this case and have no direct stake in
this case whatsoever. In the past, we have been seriously damaged by both the West-
BarBri students and their course administrators. We have asked both sides of this case to
excuse Rigos from any participation in this suit or, in the alternative, limit me to a mere
witness at triél. Both sides have refused. In twenty-six (26) years of operations our
organization has never sued or been sued by a student or competitor. Formal litigation
would destroy our review organization. For us, this may be the first battle of the final war
with Thomson-West-BarBri.

5. Based upon past events spanning many years, I have a well-founded fear
and belief that West-BarBri will retaliate against me and my company after they pay
money to settle this student class-action lawsuit if I cooperate in any way in this case with
the Plaintiffs. The Defendants’ lawyers suggest they will not retaliate if I state I have no

knowledge of any predatory acts by their clients. They would use such a statement against
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me in any subsequent litigation involving my company. Iam thus forced against my will
to itemize some, but not all, of the most egregious anti-competitive practices they have
used against us. The purpose of making this Declaration is to state what I currently have
and currently do not have knowledge of, so the Court may quash the subpoena and deny
West-BarBri discovery from me and my company altogether.

6. My fear of retaliation is based upon three past factors. The first is the past
savage, predatory attacks we have suffered from West-BarBri, which are described in some
detail below. The second involves my sincere belief that some individuals connected to
the defense of this lawsuit have broken the law and burglarized my office, stolen my files
and memoranda and hacked into my computer system. I realize this latter suggestion may
appear unbelievable, but when fully described, I hoi)e the Court will come to appreciaté the
reasons for this belief.

The November 2005 Burglaries and Hacking of Rigos’s Offices:

7. As described below, I have had a number of problems with West-BarBri as
a competitor, particularly related to advertising by that company. For a period of several
years I have been collecting copies of bulletins, fliers and other advertisements West-
BarBri circulates throughout the law schools and related contemporaneously-prepared
detailed hand drawn memoranda. Their advertisements have frequently contained false
and misleading claims about the pass rates of BarBri students and false and disparaging
claims about me, my wife, my other employees, my program, and my students.

8. On November 8, 2005, the Plaintiffs, without my knowledge or consent,
designated me as a person with possible knowledge on their Supplemental Rule 26

Disclosures. Approximately four days later — over the weekend of November 12, 2005 to
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November 13, 2005, my office was burglarized. Two clean cut individuals — a man and a
woman — broke into my business office in downtown Seattle. They avoided surveillance
cameras throughout the office, though they missed one and each was captured on
videotape. They took the hard drive connected to my computer in my personal office. The
hard drive was locked and secured. They did not take a valuable, highly marketable,
laptop which had been left unlocked and unsecured on a table in the office. They did not
take numerous other items of value within the office.

9. I promptly replaced the hard drive.

10. Unbeknownst to me at the time, on November 17, 2005, after the hard drive
had been replaced, a hacker accessed documents on my hard drive from outside of the
office. Several letters I had written in 1997 and 1998 to individuals at the then West bar
review were accessed and converted from their Word Perfect format to a Word format.
These letters were connected to my efforts to purchase bar review courses run by West
Publishing or invite their instructors to join my company after West sold out.

11. Between November 26, 2005 and November 27, 2005, my office was
burélarized again. The individuals were again captured on a surveillance camera. The
tape revealed it was the same individuals involved in the earlier November break in. The
hard drive attached to my computer in my personal office was again taken. It had again
been locked and secured. Numerous others items of value were not taken.

The June 2006 Burglary of Rigos’ Offices:

12. In early June 2006, I was called one day by two attorneys from New York
who said they represented the Defendant West in this action. They were from the

Shearman & Sterling firm. They called me on speaker phone and attempted to interrogate
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me over the phone about what I knew about this lawsuit. When I asked why they were
calling me, the woman attorney said I had been designated as a witness by the Plaintiffs in
November 2005. I asked her to send me a copy of the designation, as I had never seen it. I
then told the woman I was not willing to speak to them and I hung up the phone. These
lawyers never asked me if I was represented by counsel even though I told them I had to
hire a law firm to defend my business from their client in the past. I found it surprising
that they even contacted me since I was certain they knew I was represented. West-BarBri
through its attorneys had exchanged several letters with my lawyers at Davis Wright
Tremaine related to the many threats of lawsuits BarBri has made against my company
over the years.

13.  Inaletter dated June 7, 2006, Rebecca Trent of the Shearman & Sterling
firm sent me a copy of the Plaintiffs’ Supplemental Rule 26 Disclosures. I noted for the
first time that I was listed in that disclosure as a person likely to have discoverable
information.

14. On June 10, 2006 or June 11, 2006, my office was burglarized a third time.
This time a laptop was stolen. The laptop computer contained all of our marketing
information including our enterprises’ future plans and strategies.

15.  On June 26, 2006, West-BarBri attorney Alan Gruber of Shearman &
Sterling called my office attempting to talk to me. I was not available, and he left a
message. I understand that the Shearman & Sterling lawyers — or the other lawyers for the
Defendants -- did not ask my lawyer for permission to contact me prior to calling and

trying to interrogate me.
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Files Missing After Burglaries:

16.  When I received the supplemental disclosures, the coincidence in dates
immediately raised my suspicion. Ihave since gone to look for the paper files of old
BarBii litigation, law school and advertisement controversies. I then realized these were
all missing. The files were in plain sight in manila expandable file folders in and alongside
my desk and credenza. In addition, other materials related to West-BarBri and several
other files I know I had prior to November 2005 now appear to be missing. I believe all of
these records were taken in connection with one or more of the three break ins described
above. No one in my organization took them or discarded them. No non Thomson-West-
BarBri related files appeared to have been stolen.

Burglaries Documented in Police Reports:

17.  The three burglaries are documented in police reports to the Seattle Police
Department under Seattle Police case numbers 05-439134, 05-466595, and 06-267003.
The videotapes of the thieves are also on file with the Seattle Police Department. The
Seattle Police have stated that these burglaries were very well executed by professional
burglars with lock tumbling experience. The apparent actors were not on their local roster
suggesting an out-of-area contract.

Sole Copies of Responsive Records Taken:

18.  While I have made a practice over the years of keeping back up tapes of the
records on my hard drive, I am not certain my back up tapes contain all of my records.
Particularly since my hard drive was stolen twice in a short time period, I suspect no back
up exists for many of the records. I also cannot trust the accuracy of what is now on my

computer since a hacker accessed relevant records from outside my office in November
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2005 and may have altered my copies. No back up files exist for the many important

missing hand-drafted memoranda.

Office Never Before Burglarized in 26 Years:

19. Thave been in business at my current location in the Skinner Building for
more than twenty years. Never before have we been a victim of burglary or theft. Yet,
within days of being disclosed as a witness and days of refusing to cooperate with the
Defense, my office was burglarized three times and documents specifically requested in
the subpoena at issue here were accessed by a hacker.

Subpoena Issued:

20. On June 28, 2006, I was served with a Subpoena and record request in this
action. The subpoena asks for the very records which were accessed by a hacker in
November 2005 — specifically my writings to West related to my efforts to purchase
West’s bar review course or employ their former employees and serve their students. (See
document requests 3(g).and (i).) The subpoena also calls for the paper files which were
stolen — i.e. the false, misleading or defamatory advertisements published by West-BarBri
over the years. Some of the requested documents involved matters West-BarBri would
have no knowledge of unless they were the beneficiary of the theft.

21.  The subpoena demanded that I produce records on July 12, 2006 and that I
appear for an all-day deposition on July 13, 2006. As the Defendants know, the bar exam
in Washington State was administered on July 25, 2006 through July 27, 2006. The week
of July 12™ was a very busy week for all of our people. I was teaching and our employees
were in classes all day preparing our students for the bar examination and/or grading their

practice exams to give them feedback.
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22.  linstructed my attorney to file an objection to the subpoena and to serve a
copy on the parties. She did so, and was issued a cause number of MS 6-112 by this Court
for matters related to the subpoena.

23.  OnJuly 27, 2006, the Defendants filed a Motion to Compel before this
Court. They initiated their own action under cause number MS 06-119 rather than file the
motion to compel in the action containing my objection to their subpoena. We noticed this
by happenstance shortly before this Court made the same discovery and consolidated the
two actions into one.

24.  Thave already spent more than forty-hours of my own time — time taken
away from my business -- trying to confirm which records are now gone which have been
sought through the subpoena. I have incurred thousands of dollars in legal fees related to
this subpoena. I will spend thousands more related to this motion to compel. If I am
required to search for and produce records or produce the detailed withholding index
demanded by the Defendants, I will be forced to place at least two employees on this task
full time for a period of approximately two months at a cost to me of several thousand
additional dollars. My employees and I will be forced fo compare line by line any records
we can locate on back up tapes and compare them against records contained on hard drives
to see if records have been altered. We will have to review hundreds of paper files and
assess whether records in those paper files are responsive to the subpoena. We will have to
try and resurrect files of the false and misleading advertisements and other records from
our student representatives and other contacts. The handwritten memos are not
recoverable and most importantly our whole company will be forced to turn our attention

away from our regular business — as one of the last surviving direct competitors of the
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Defendants — to work without compensation at the behest of the Defense. This will
destroy our program and my company.

Well-Founded Fear of Retaliation:

25.  Thave been subjected to predatory attacks by West-BarBri for many years.
As described below, West-BarBri has been attempting to put me out of business for nearly
a decade. Ibelieve the timing and circumstances of the three burglaries and hacking
suggest someone connected to the Defense in this case was involved. Many of the
documents requested in the subpoena appear to have come directly from those records
stolen.

26. I am somewhat afraid for my personal safety, as I have never experienced
this degree of predatory competition. I feel that the burglaries and this subpoena as well as
the contacts by West-BarBri’s attorneys are meant to send a message to me. I believe I am
being warned by West-BarBri not to cooperate and not to reveal what I know or risk being
singled out even more for an aggressive attack. Further, the material requested by West-
BarBri — asking us to reveal our business plans and weaknesses -- exposes Rigos to more
retaliatory attacks without us having any reciprocal discovery right at all.

Relevant Knowledge of Predatory Behavior:

27.  Tunderstand there is a student allegation in the Complaint that West-BarBri
conspired with Kaplan Review to allocate the operation of the separate LSAT and bar
review markets. Kaplan does offer a national CPA review course but does not operate a
national bar review course. Beyond the obvious — they both operate only in one market
and cross-promote/sell for the other — at this time I have no direct knowledge of the

veracity of this claim.
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28.  I'understand there is a student allegation that West (now Thomson) bar
review had other (non-BarBri) potential purchasers who expressed interest in West’s bar
review. I have knowledge of this because I had a number of written and oral
communications with the then-West corporate people in an effort to buy West’s bar
review. Iunderstood that they were selling out to avoid complaints of tying their products
in the law schools. It was then still a competitive national bar review market, and West
had roughly a third of the market. I was totally unsuccessful in these efforts and in the end
felt they were just going through the motions to create the appearance of considering other
buyers. I also learned that West arranged for its students to take the BarBri course free of
charge when it canceled its courses, and that West would not allow its students to take any
other bar preparation course for free. (I learned this because a student in Washington
wanted to take the Rigos course, and I tried to get West to allow her to take my course
instead of BarBri at whatever price had been negotiated for that service. West refused.)

29. T understand there is a student allegation that West (now Thomson) sold its
bar review course to BarBri when they were both American corporations, and the U.S.
antitrust authorities approved this. Approval was given because, unlike the second
transaction, the purchaser then had no other substantial law school products, so the tying
objection was less apparent and compelling. At this time I have no other direct knowledge
of the veracity of this claim.

30.  I'understand there is a student allegation that Thomson-West (then and now
a foreign corporation) acquired BarBri from Reed Elsevier (an English corporation) in a
transaction involving two non-American corporations to reduce the antitrust scrutiny level

by U.S. authorities. Thomson-West at that time owned many law school student
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